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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, October 1, 2013), consult the ‘“‘List of CFR Sections Affected (ILSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Printing Office. It is available at www.ecfr.gov.

CHARLES A. BARTH,

Director,

Office of the Federal Register.
October 1, 2013.
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THIS TITLE

Title 4—EMERGENCY MANAGEMENT AND ASSISTANCE is composed of one volume.

The contents of this volume represent all current regulations codified under this
title of the CFR as of October 1, 2013.

For this volume, Bonnie Fritts was Chief Editor. The Code of Federal Regula-

tions publication program is under the direction of Michael L. White, assisted
by Ann Worley.
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SUBCHAPTER A—GENERAL

PART 0—GENERAL STATEMENTS OF
POLICY [RESERVED]

PART 1—RULEMAKING; POLICY
AND PROCEDURES

Subpart A—General

1.1 Purpose.

1.2 Definitions.

1.3 Scope.

1.4 Policy and procedures.

1.5 Rules docket.

1.6 Ex parte communications.
1.7 Regulations agendas.

1.8 Regulations review.

1.9 Regulatory impact analyses.

Subpart B—Procedures for Rulemaking

1.10 Initiation of rulemaking.

1.11 Advance notice of proposed

making.
Notice of proposed rulemaking.
Participation by interested persons.
Additional rulemaking proceedings.
Hearings.
Adoption of a final rule.

1.17 Petitions for reconsideration.

1.18 Petition for rulemaking.

AUTHORITY: 5 U.S.C. 551, 552, 553; 5 U.S.C.
601, et seq.; E.O. 12291. Reorganization Plan
No. 3 of 1978; E.O. 12127; E.O. 12148.

SOURCE: 46 FR 32584, June 24, 1981, unless
otherwise noted.

rule-

1.12
1.13
1.14
1.15
1.16

Subpart A—General

§1.1 Purpose.

(a) This part contains the basic poli-
cies and procedures of the Federal
Emergency Management Agency
(FEMA) for adoption of rules. These
policies and procedures incorporate
those provisions of section 4 of the Ad-
ministrative Procedure Act (APA) (b
U.S.C. 553) which FEMA will follow.
This part and internal FEMA Manuals
implement Executive Order 12291.

(b) Rules which must be published
are described in section 3(a) of the
APA, 5 U.S.C. 552(a). FEMA implemen-
tation of paragraph (a) is contained in
44 CFR part 5, subpart B.

(c) This part contains policies and
procedures for implementation of the

Regulatory Flexibility Act which took
effect January 1, 1981.

(d) A FEMA Manual No. 1140.1, ‘““The
Formulation, Drafting, Clearance, and
Publication of FEDERAL REGISTER Doc-
uments’ has been issued describing the
internal procedures including policy
level oversight of FEMA for:

(1) Publishing the semiannual agenda
of significant regulations under devel-
opment and review;

(2) Making initial determinations
with respect to significance of proposed
rulemaking;

(3) Determining the need for regu-
latory analyses; and

(4) Reviewing existing regulations,
including the reviews required by the
Regulatory Flexibility Act.

(e) As the FEMA Manual deals with
internal management it is not subject
to the requirements either of 5 U.S.C.
552 or 553. Its provisions are not part of
this rule and reference to it is inform-
ative only.

[46 FR 32584, June 24, 1981, as amended at 49
FR 33878, Aug. 27, 1984]

§1.2 Definitions.

(a) Rule or regulation means the
whole or a part of any agency state-
ment of general applicability and fu-
ture effect designed to (1) implement,
interpret, or prescribe law or policy, or
(2) describe procedures or practice re-
quirements. It includes any rule of gen-
eral applicability governing Federal
grants to State and local governments
for which the agency provides an op-
portunity for notice and public com-
ment, except that the term rule does
not include a rule of particular applica-
bility relating to rates, wages, prices,
facilities, appliances, services, or al-
lowances therefor or to valuations,
costs or accounting, or practices relat-
ing to such rates, wages, structures,
prices, appliances, services, or allow-
ances. For purposes of this part the
term rule does not include regulations
issued with respect to a military or for-
eign affairs function of the United
States.



§1.3

(b) Rulemaking means the FEMA
process for considering and formu-
lating the issuance, amendment or re-
peal of a rule.

(c) Administrator means the Adminis-
trator, FEMA, or an official to whom
the Administrator has expressly dele-
gated authority to issue rules.

(d) FEMA means Federal Emergency
Management Agency.

(e) Major rule means any regulation
that is likely to result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based enter-
prises to compete with foreign-based
enterprises in domestic or export mar-
kets.

[46 FR 32584, June 24, 1981, as amended at 49
FR 38118, Sept. 27, 1984]

§1.3 Scope.

(a) This part prescribes general rule-
making procedures for the issuance,
amendment, or repeal of rules in which
participation by interested persons is
required by 5 U.S.C. 553 or other stat-
utes, by Executive Order 12291, by
FEMA policy, or by §1.4 of this part.

(b) Any delegation by the Adminis-
trator of authority to issue rules may
not be further redelegated, unless ex-
pressly provided for in the delegation.

(c) This part does not apply to rules
issued in accordance with the formal
rulemaking provisions of the Adminis-
trative Procedure Act (6 U.S.C. 556,
557).

§1.4 Policy and procedures.

(a) In promulgating new regulations,
reviewing existing regulations, and de-
veloping legislative proposals con-
cerning regulation, FEMA, to the ex-
tent permitted by law, shall adhere to
the following requirements:

(1) Administrative decisions shall be
based on adequate information con-
cerning the need for and consequences
of proposed government action;

(2) Regulatory action shall not be un-
dertaken unless the potential benefits

44 CFR Ch. | (10-1-13 Edition)

to society for the regulation outweigh
the potential costs to society;

(3) Regulatory objectives shall be
chosen to maximize the net benefits to
society;

(4) Among alternative approaches to
any given regulatory objective, the al-
ternative involving the least net cost
to society shall be chosen; and

(5) FEMA shall set regulatory prior-
ities with the aim of maximizing the
aggregate net benefits to society, tak-
ing into account the condition of the
particular entities affected by regula-
tions, the condition of the national
economy, and other regulatory actions
contemplated for the future.

(b) It is the policy of FEMA to pro-
vide for public participation in rule-
making regarding its programs and
functions, including matters that re-
late to public property, loans, grants,
or benefits, or contracts, even though
these matters are not subject to a re-
quirement for notice and public com-
ment rulemaking by law.

(c) FEMA will publish notices of pro-
posed rulemaking in the FEDERAL REG-
ISTER and will give interested persons
an opportunity to participate in the
rulemaking through submission of
written data, views, and arguments
with or without opportunity for oral
presentation.

(d) In order to give the public, includ-
ing small entities and consumer
groups, an early and meaningful oppor-
tunity to participate in the develop-
ment of rules, for a number of regula-
tions the Administrator will employ
additional methods of inviting public
participation. These methods include,
but are not limited to, publishing ad-
vance Notices of Proposed Rulemaking
(ANPR), which can include a statement
with respect to the impact of the pro-
posed rule on small entities; holding
open conferences; convening public fo-
rums or panels, sending notices of pro-
posed regulations to publications like-
ly to be read by those affected and so-
liciting comment from interested par-
ties by such means as direct mail. An
ANPR should be used to solicit public
comment early in the rulemaking proc-
ess for significant rules.

(e) It is the policy of FEMA that its
notices of proposed rulemaking are to
afford the public at least sixty days for
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submission of comments unless the Ad-
ministrator makes an exception and
sets forth the reasons for the exception
in the preamble to the notice of pro-
posed rulemaking. This period shall
also include any period of review re-
quired by the Office of Management
and Budget in accordance with the Pa-
perwork Reduction Act of 1980.

(f) Unless required by statute or Ex-
ecutive Order, notice and public proce-
dure may be omitted if the Adminis-
trator, for good cause, determines in a
particular case or class of cases that
notice and public procedure is imprac-
tical, unnecessary or contrary to the
public interest and sets forth the rea-
son for the determination in the rule-
making document or, for a class of
cases, in a published rule or statement
of policy. In a particular case, the rea-
sons for the determination will be stat-
ed in the rulemaking document. Notice
and public procedure may also be omit-
ted with respect to statements of pol-
icy, interpretative rules, rules gov-
erning FEMA’s organization or its own
internal practices or procedures, or if a
statute expressly authorizes omission.

(g) A final substantive rule will be
published not less than 30 days before
its effective date unless it grants or
recognizes an exemption or relieves a
restriction or unless the rulemaking
document states good cause for its tak-
ing effect less than 30 days after publi-
cation. Statements of policy and inter-
pretative rules will usually be made ef-
fective on the date of publication.

(h) This part shall not apply to any
regulation that responds to an emer-
gency situation, provided that, any
such regulation shall be reported to the
Director, Office of Management and
Budget, as soon as is practicable.
FEMA shall publish in the FEDERAL
REGISTER a statement of the reasons
why it is impracticable for the agency
to follow the procedures of Executive
Order 12866 with respect to such a rule,
and the agency shall prepare and trans-
mit, if needed, as soon as is practicable
a Regulatory Impact Analysis of any
such major rule.

[46 FR 32584, June 24, 1981, as amended at 49
FR 38119, Sept. 27, 1984; 50 FR 40004, Oct. 1,
1985]

§1.6

§1.5 Rules docket.

(a) Documents which are public
records and which are a part of a spe-
cific rulemaking procedure, including
but not limited to, advance notices of
proposed rulemaking, notices of pro-
posed rulemaking, written comments
addressed to the merits of a proposed
rule, and comments received in re-
sponse to notices, or withdrawals or
terminations of proposed rulemaking,
petitions for rulemaking, requests for
oral argument in public participation
cases, requests for extension of time,
grants or denials of petitions or re-
quests, transcripts or minutes of infor-
mal hearings, final rules and general
notices shall be maintained in the Of-
fice of Chief Counsel. All public rule-
making comments should refer to the
docket number which appears in the
heading of the rule and should be ad-
dressed to the Rule Docket Clerk, Fed-
eral Emergency Management Agency,
Office of Chief Counsel.

(b) Documents which are a part of a
specific rulemaking proceeding are
public records. After a docket is estab-
lished, any person may examine dock-
eted material at any time during estab-
lished hours of business and may ob-
tain a copy of any docketed material
upon payment of the prescribed fee.
(See part 5 of this chapter.)

[46 FR 32584, June 24, 1981, as amended at 48
FR 44542, Sept. 29, 1983]

§1.6 Ex parte communications.

In rulemaking proceedings subject
only to the procedural requirements of
5 U.S.C. 553:

(a) All oral communications from
outside FEMA of significant informa-
tion and argument respecting the mer-
its of a proposed rule, received after
notice of proposed informal rule-
making and in its course by FEMA or
its offices and divisions or their per-
sonnel participating in the decision,
should be summarized in writing and
placed promptly in the Rules Docket
File available for public inspection.

(b) FEMA may conclude that restric-
tions on ex parte communications in
particular rulemaking proceedings are
necessitated by consideration of fair-
ness or for other reasons.



§1.7

§1.7 Regulations agendas.

(a) The FEMA semi-annual agenda
called for by Executive Order 12291 will
be part of the Unified Agenda of Fed-
eral Regulations published in April and
October of each year.

(b) In accordance with 5 U.S.C. 605,
the regulatory flexibility agenda re-
quired by 5 U.S.C. 602 and the list of
rules, if any, to be reviewed pursuant
to 5 U.S.C. 610 shall be included in the
FEMA semiannual agenda described in
paragraph (a) of this section.

(c) The semiannual agenda shall,
among other items, include:

(1) A summary of the nature of each
major rule being considered, the objec-
tives and legal basis for the issuance of
the rule, and an approximate schedule
for completing action on any major
rule for which the agency has issued a
notice of proposed rulemaking.

(2) The name and telephone number
of a knowledgeable agency official for
each item on the agenda; and

(3) A list of existing regulations to be
reviewed under the terms of the Order
and a brief discussion of each such reg-
ulation.

[46 FR 32584, June 24, 1981, as amended at 49
FR 33878, Aug. 27, 1984]

§1.8 Regulations review.

(a) As part of the semiannual agenda
described in §1.7 of this part, FEMA
will publish in the FEDERAL REGISTER
and keep updated a plan for periodic
review of existing rules at least within
10 years from date of publication of a
rule as final. This includes those that
have significant impact on a substan-
tial number of small entities.

(b) The purpose of the review shall be
to determine whether such rules should
be continued without change, or should
be amended or rescinded, consistent
with the stated objectives of applicable
statutes, including minimizing any sig-
nificant economic impact of the rules
upon a substantial number of small en-
tities.

(¢) In reviewing rules FEMA shall
consider the following factors:

(1) The continued need for the rule;

(2) The nature, type and number of
complaints or comments received con-
cerning the rule from the public;
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(3) The complexity of the rule, in-
cluding need for review of language for
clarity;

(4) The extent to which the rule over-
laps, duplicates or conflicts with other
Federal rules, and, to the extent fea-
sible, with State and local govern-
mental rules; and

(5) The length of time since the rule
has been evaluated or the degree to
which technology, economic condi-
tions, or other factors have changed in
the area affected by the rule.

§1.9 Regulatory impact analyses.

(a) FEMA shall, in connection with
any major rule, prepare and consider a
Regulatory Impact Analysis. Such
analysis may be combined with the
Regulatory Flexibility Analysis de-
scribed in §§1.12(f) and 1.16(c) of this
part.

(b) FEMA shall initially determine
whether a rule it intends to propose or
to issue is a major rule and, if a major
rule, shall prepare Regulatory Impact
Analyses and transmit them, along
with all notices of proposed rule-
making and all final rules, to the Di-
rector, Office of Management and
Budget, as follows:

(1) If no notice of proposed rule-
making is to be published for a pro-
posed major rule that is not an emer-
gency rule, the agency shall prepare
only a final Regulatory Impact Anal-
ysis, which shall be transmitted, along
with the proposed rule, to the Director,
Office of Management and Budget, at
least 60 days prior to the publication of
the major rule as a final rule;

(2) With respect to all other major
rules, FEMA shall prepare a prelimi-
nary Regulatory Impact Analysis,
which shall be transmitted, along with
a notice of proposed rulemaking, to the
Director, Office of Management and
Budget, at least 60 days prior to the
publication of a notice of proposed
rulemaking, and a final Regulatory Im-
pact Analysis, which shall be trans-
mitted along with the final rule at
least 30 days prior to the publication of
the major rule as a final rule;

(3) For all rules other than major
rules, FEMA shall, unless an exemp-
tion has been granted, submit to the
Director, Office of Management and
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Budget, at least 10 days prior to publi-
cation, every notice of proposed rule-
making and final rule.

(c) To permit each major rule to be
analyzed in light of the requirements
stated in section 2 of Executive Order
12291, each preliminary and final Regu-
latory Impact Analysis shall contain
the following information:

(1) A description of the potential ben-
efits of the rule, including any bene-
ficial effects that cannot be quantified
in monetary terms, and the identifica-
tion of those likely to receive the bene-
fits;

(2) A description of the potential
costs of the rule, including any adverse
effects that cannot be quantified in
monetary terms, and the identification
of those likely to bear the costs;

(3) A determination of the potential
net benefits of the rule, including an
evaluation of effects that cannot be
quantified in monetary terms;

(4) A description of alternative ap-
proaches that could substantially
achieve the same regulatory goal at
lower cost, together with an analysis of
this potential benefit and costs and a
brief explanation of the legal reasons
why such alternatives, if proposed,
could not be adopted; and

(5) Unless covered by the description
required under paragraph (c)(4) of this
section, an explanation of any legal
reasons why the rule cannot be based
on the requirements set forth in sec-
tion 2 of Executive Order 12291.

Subpart B—Procedures for
Rulemaking

§1.10 Initiation of rulemaking.

Rulemaking may be initiated on the
Administrator’s motion or upon mo-
tion of an official to whom rulemaking
authority has been delegated. Rule-
making may also be initiated on the
petition of any interested person in ac-
cordance with the provisions of §1.18.
Interested person includes a Federal,
State, or local government or govern-
ment agency.

§1.11 Advance notice of proposed rule-
making.
An Advance Notice of Proposed Rule-
making will be published in the FED-
ERAL REGISTER and contains:
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(a) A description of the proposed new
program or program changes, and why
they are needed;

(b) A presentation of the major pol-
icy issues involved;

(c) A request for comments, both spe-
cific and general, on the need for the
proposed rule and the provisions that
the rule might include;

(d) If appropriate, a list of questions
about the proposal which seeks to
bring out detailed comments;

(e) If known, an estimate of the re-
porting or recordkeeping requirements,
if any, that the rule would impose; and

(f) The time within which comments
may be submitted to the Rules Docket
Clerk, Federal Emergency Manage-
ment Agency, Washington, DC 20472.

[46 FR 32584, June 24, 1981, as amended at 48
FR 44542, Sept. 29, 1983; 49 FR 33879, Aug. 27,
1984]

§1.12 Notice of proposed rulemaking.

Each notice of proposed rulemaking
required by statute, executive order, or
by §1.4 will be published in the FED-
ERAL REGISTER and will include:

(a) The substance or terms of the pro-
posed rule or a description of the sub-
ject matter and issues involved.

(b) A statement of how and to what
extent interested persons may partici-
pate in the proceeding.

(c) Where participation is limited to
written comments, a statement of the
time within which such comments
must be submitted.

(d) A reference to the legal authority
under which the proposal is issued.

(e) In a proceeding which has pro-
vided Advance Notice of Proposed
Rulemaking, an analysis of the prin-
cipal issues and recommendations
raised by the comments, and the man-
ner in which they have been addressed
in the proposed rulemaking.

(f)(1) A brief statement setting forth
the agency’s initial determination
whether the proposed rule is a major
rule, together with the reasons under-
lying that determination;

(2) For each proposed major rule, a
brief summary of the agency’s prelimi-
nary Regulatory Impact Analysis; and

(3) The initial regulatory flexibility
analysis or a summary thereof as re-
quired by the Regulatory Flexibility
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Act (b U.S.C. 601, et seq.), or a certifi-
cation that the rule, if promulgated,
will not have a significant economic
impact on a significant number of
small entities pursuant to 5 U.S.C. 605.
Such certification may be made by any
FEMA official with rulemaking au-
thority.

(g) It is desirable, but not required,
that the notices contain a target dead-
line for issuance of the regulation, and
that to the extent feasible, this dead-
line be met.

(h) If the rule is one which contains
a requirement for collection of infor-
mation, a copy of the rule will be fur-
nished OMB in accordance with 44
U.S.C. 3504(h).

[46 FR 32584, June 24, 1981, as amended at 49
FR 38119, Sept. 27, 1984]

§1.13 Participation by interested per-
sons.

(a) Unless the notice otherwise pro-
vides, any interested person may par-
ticipate in rulemaking proceedings by
submitting written data, views or argu-
ments within the comment time stated
in the notice. In addition, the Adminis-
trator may permit the filing of com-
ments in response to original com-
ments.

(b) In appropriate cases, the Adminis-
trator may provide for oral presen-
tation of views in additional pro-
ceedings described in §1.14.

(c) Copies of regulatory flexibility
analyses shall be furnished the Chief
Counsel for Advocacy of the Small
Business Administration.

§1.14 Additional
ceedings.

The Administrator may invite inter-
ested persons to present oral argu-
ments, appear at informal hearings, or
participate in any other procedure af-
fording opportunity for oral presen-
tation of views. The transcript or min-
utes of such meetings, as appropriate,
will be kept and filed in the Rules
Docket.

§1.15 Hearings.

(a) The provisions of 5 U.S.C. 556 and
557, which govern formal hearings in
adjudicatory proceedings, do not apply
to informal rulemaking proceedings de-
scribed in this part. When opportunity

rulemaking  pro-
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is afforded for oral presentation, the
informal ‘‘hearing’ is a nonadversary,
fact-finding proceeding. Any rule
issued in a proceeding under this part
in which a hearing is held need not be
based exclusively on the record of such
hearing.

(b) When a hearing is provided, the
Administrator will designate a rep-
resentative to conduct the hearing.

§1.16

(a) All timely comments will be con-
sidered in taking final action on a pro-
posed rule. Each preamble to a final
rule will contain a short analysis and
evaluation of the relevant significant
issues set forth in the comments sub-
mitted, and a clear concise statement
of the basis and purpose of the rule.

(b) When determined necessary by
the Administrator in accordance with
the provisions of 1 CFR 18.12, the pre-
amble shall contain the following in-
formation:

(1) A discussion of the background
and major issues involved;

(2) In the case of a final rule, any sig-
nificant differences between it and the
proposed rule;

(3) A response to substantive public
comments received; and

(4) Any other information the Admin-
istrator considers appropriate.

(c) At the time of publication of the
final rule, a statement shall be pub-
lished describing how the public may
obtain copies of the final regulatory
flexibility analysis which must be pre-
pared in accordance with 5 U.S.C. 604
unless the procedure for waiver or
delay of completion under 5 U.S.C. 608
is followed.

(d) Before approving any final major
rule FEMA will:

(1) Make a determination that the
regulation is clearly within the author-
ity delegated by law and consistent
with congressional intent and include
in the FEDERAL REGISTER at the time
of promulgation a memorandum of law
supporting that determination; and

(2) Make a determination that the
factual conclusions upon which the
rule is based have substantial support
in the agency record, viewed as a
whole, with full attention to public

Adoption of a final rule.
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comments in general and the com-
ments of persons directly affected by
the rule in particular.

§1.17

Petitions for reconsideration of a
final rule will not be considered. Such
petitions, if filed, will be treated as pe-
titions for rulemaking in accordance
with §1.18.

Petitions for reconsideration.

§1.18 Petition for rulemaking.

(a) Any interested person may peti-
tion the Administrator for the
issuance, amendment, or repeal of a
rule. For purposes of this section the
term person includes a Federal, State
or local government or government
agency. Each petition shall:

(1) Be submitted to the Rules Docket
Clerk;

(2) Set forth the substance of the rule
or amendment proposed or specify the
rule sought to be repealed or amended;

(3) Explain the interest of the peti-
tioner in support of the action sought;
and

(4) Set forth all data and arguments
available to the petitioner in support
of the action sought.

(b) No public procedures will be held
directly on the petition before its dis-
position. If the Administrator finds
that the petition contains adequate
justification, a rulemaking proceeding
will be initiated or a final rule will be
issued as appropriate. If the Adminis-
trator finds that the petition does not

§2.2

contain adequate justification, the pe-
tition will be denied by letter or other
notice, with a brief statement of the
ground for denial. The Administrator
may consider new evidence at any
time; however, repetitious petitions for
rulemaking will not be considered.

PART 2—OMB CONTROL NUMBERS

Sec.

2.1 Purpose.

2.2 OMB control numbers assigned to infor-
mation collections.

AUTHORITY: 5 U.S.C. 552; 42 U.S.C. 3507; Re-
organization Plan No. 3 of 1978, 5 U.S.C. App.
1; E.O. 12127, 3 CFR, 1979 Comp., p. 376; E.O.
12148, as amended, 3 CFR, 1979 Comp., p. 412.

SOURCE: 74 FR 15332, Apr. 3, 2009, unless
otherwise noted.

§2.1 Purpose.

This part collects and displays the
control numbers assigned to informa-
tion collection requirements of FEMA
by the Office of Management and Budg-
et (OMB) pursuant to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.). FEMA intends that this part
comply with the requirements of sec-
tion 3507(f) of the Paperwork Reduction
Act, which requires that agencies dis-
play a current control number assigned
by the Director of OMB for each agency
information collection requirement.

§2.2 OMB control numbers assigned to
information collections.

44 CFR part or section where identified or described Current OMB Control No.
B0 bbbt 1660-0023
59,22 .ottt 1660-0003, 1660—0004
59 SUDPAM C ..o 1660-0045
60.6, B0.3 ... 1660-0033
B1.13 bbb 1660-0006
62 SUDPAM B ... 1660-0005,1660-0095
B2.23(1) . 1660-0086
62.24 ... bttt h bttt bbbttt b 1660-0020, 1660—-0038
65, 70 generally ..o 1660-0037
714 ... FO OSSO UU TR 1660-0010
OO 1660-0015, 1660-0016
...... 1660-0013
...... 1660-0062, 1660—-0072,1660-0075
..... 1660-0104
...... 1660-0103
...... 1660-0014
1660-0069
1660-0062, 1660—-0072, 1660-0103
1660-0058
1660-0009
206 subpart D: 206.101(e), 202.110, 206.117, 206.119 1660-0002
206.112, 206.114, 206.115 .............. 1660-0061
206.171 ... . 1660-0085
206.202(f)(2), 206.203(c), 206.203(d)(i), 206.204(f) ...cerererererrrerrereireririeas 1660-0017
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44 CFR part or section where identified or described

Current OMB Control No.

206 subpart K

1660-0082, 1660-0083

206 SUDPAM N ....cooviiiiiii 1660-0076
208.437 ... 1660-0026
208.440 ..o 1660-0076
208 ... OO 1660-0073
852 e 1660-0024

PART 3 [RESERVED]

PART 4—INTERGOVERNMENTAL RE-
VIEW OF FEDERAL EMERGENCY
MANAGEMENT AGENCY (FEMA)
PROGRAMS AND ACTIVITIES

Sec.

4.1 What is the purpose of these regula-

tions?

What definitions apply to these regula-

tions?

What programs and activities of FEMA

are subject to these regulations?

[Reserved]

What is the Administrator’s obligation

with respect to Federal interagency co-

ordination?

What procedures apply to the selection

of programs and activities under these

regulations?

How does the Administrator commu-

nicate with State and local officials con-

cerning FEMA’s programs and activities?

How does the Administrator provide an

opportunity to comment on proposed

Federal financial assistance and direct

Federal development?

How does the Administrator receive and

respond to comments?

4.10 How does the Administrator make ef-
forts to accommodate intergovernmental
concerns?

4.11 What are the Administrator’s obliga-
tions in interstate situations?

4.12 How may a State simplify, consolidate,
or substitute federally required State
plans?

4.13 May the Administrator waive any pro-
vision of these regulations?

AUTHORITY: E.O. 12372, July 14, 1982 (47 FR
30959), as amended April 8, 1983 (48 FR 15887);
sec. 401, Intergovernmental Cooperation Act
of 1968, as amended (31 U.S.C. 6506); sec. 204,
Demonstration Cities and Metropolitan De-
velopment Act of 1966, as amended (42 U.S.C.
3334).

SOURCE: 48 FR 29316, June 24, 1983, unless
otherwise noted.

4.2
4.3

4.4
4.5
4.6

4.7

4.8

4.9

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 47
FR 57369, Dec. 23, 1982; 48 FR 17101, Apr. 21,
1983; and 48 FR 29096, June 24, 1983.

14

§4.1 What is the purpose of these reg-
ulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘“‘Inter-
governmental Review of Federal Pro-
grams,’”’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations
also implement applicable provisions of
section 401 of the Intergovernmental
Cooperation Act of 1968 and section 204
of the Demonstration Cities and Metro-
politan Development Act of 1966.

(b) These regulations are intended to
foster an intergovernmental partner-
ship and a strengthened Federalism by
relying on state processes and on
State, areawide, regional and local co-
ordination for review of proposed Fed-
eral financial assistance and direct
Federal development.

(c) These regulations are intended to
aid the internal management of FEMA,
and are not intended to create any
right or benefit enforceable at law by a
party against FEMA or its officers.

§4.2 What definitions apply to these
regulations?

Administrator means the Adminis-
trator of FEMA or an official or em-
ployee of FEMA acting for the Admin-
istrator of FEMA under a delegation of
authority.

FEMA means the Federal Emergency
Management Agency.

Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983 and titled ‘‘Intergovernmental
Review of Federal Programs.”’

State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of Northern Mariana Islands,
Guam, American Samoa, the U.S. Vir-
gin Islands, or the Trust Territory of
the Pacific Islands.

[48 FR 29316, June 24, 1983, as amended at 74
FR 156332, Apr. 3, 2009]
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§4.3 What programs and activities of
FEMA are subject to these regula-
tions?

The Administrator publishes in the
FEDERAL REGISTER a list of FEMA’s
programs and activities that are sub-
ject to these regulations and identifies
which of these are subject to the re-
quirements of section 204 of the Dem-
onstration Cities and Metropolitan De-
velopment Act.

§4.4 [Reserved]

§4.5 What is the Administrator’s obli-
gation with respect to Federal
interagency coordination?

The Administrator, to the extent
practicable, consults with and seeks
advice from all other substantially af-
fected Federal departments and agen-
cies in an effort to assure full coordina-
tion between such agencies and FEMA
regarding programs and activities cov-
ered under these regulations.

§4.6 What procedures apply to the se-
lection of programs and activities
under these regulations?

(a) A State may select any program
or activity published in the FEDERAL
REGISTER in accordance with §4.3 of
this part for intergovernmental review
under these regulations. Each State,
before selecting programs and activi-
ties, shall consult with local elected of-
ficials.

(b) Each State that adopts a process
shall notify the Administrator of
FEMA’s programs and activities se-
lected for that process.

(c) A State may notify the Adminis-
trator of changes in its selections at
any time. For each change, the State
shall submit to the Administrator an
assurance that the State has consulted
with local elected officials regarding
the change. FEMA may establish dead-
lines by which States are required to
inform the Administrator of changes in
their program selections.

(d) The Administrator uses a State’s
process as soon as feasible, depending
on individual programs and activities,
after the Administrator is notified of
its selections.
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§4.8

§4.7 How does the Administrator com-
municate with State and local offi-
cials concerning FEMA’s programs
and activities?

(a) For those programs and activities
covered by a state process under §4.6,
the Administrator, to the extent per-
mitted by law:

(1) Uses the state process to deter-
mine views of State and local elected
officials; and,

(2) Communicates with State and
local elected officials, through the
state process, as early in a program
planning cycle as is reasonably feasible
to explain specific plans and actions.

(b) The Administrator provides no-
tice to directly affected State,
areawide, regional, and local entities
in a State of proposed Federal financial
assistance or direct Federal develop-
ment if:

(1) The State has not adopted a proc-
ess under the Order; or

(2) The assistance or development in-
volves a program or activity not se-
lected for the State process.

This notice may be made by publica-
tion in the FEDERAL REGISTER or other
appropriate means, which FEMA in its
discretion deems appropriate.

§4.8 How does the Administrator pro-
vide an opportunity to comment on
proposed Federal financial assist-
ance and direct Federal develop-
ment?

(a) Except in unusual circumstances,
the Administrator gives state processes
or directly affected State, areawide, re-
gional and local officials and entities
at least 60 days from the date estab-
lished by the Administrator to com-
ment on proposed direct Federal devel-
opment or Federal financial assistance.

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
FEMA have been delegated.

(c) Applicants for programs and ac-
tivities subject to section 204 of the
Demonstration Cities and Metropolitan
Act shall allow areawide agencies a 60-
day opportunity for review and com-
ment.



§4.9

§4.9 How does the Administrator re-
ceive and respond to comments?

(a) The Administrator follows the
procedures in §4.10 if:

(1) A State office or official is des-
ignated to act as a single point of con-
tact between a state process and all
Federal agencies, and

(2) That office or official transmits a
state process recommendation for a
program selected under §4.6.

(b)(1) The single point of contact is
not obligated to transmit comments
from State, areawide, regional or local
officials and entities where there is no
state process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a State has not established a
process, or is unable to submit a state
process recommendation, State,
areawide, regional and local officials
and entities may submit comments to
FEMA.

(d) If a program or activity is not se-
lected for a state process, State,
areawide, regional and local officials
and entities may submit comments to
FEMA. In addition, if a state process
recommendation for a nonselected pro-
gram or activity is transmitted to
FEMA by the single point of contact,
the Administrator follows the proce-
dures of §4.10 of this part.

(e) The Administrator considers com-
ments which do not constitute a state
process recommendation submitted
under these regulations and for which
the Administrator is not required to
apply the procedures of §4.10 of this
part, when such comments are provided
by a single point of contact, by the ap-
plicant or directly to FEMA by a com-
menting party.

§4.10 How does the Administrator
make efforts to accommodate inter-
governmental concerns?

(a) If a state process provides a state
process recommendation to FEMA
through its single point of contact, the
Administrator either:

(1) Accepts the recommendation;

(2) Reaches a mutually agreeable so-
lution with the state process; or

16

44 CFR Ch. | (10-1-13 Edition)

(3) Provides the single point of con-
tact with such written explanation of
the decision, as the Administrator in
his or her discretion deems appro-
priate. The Administrator may also
supplement the written explanation by
providing the explanation to the single
point of contact by telephone, other
telecommunication, or other means.

(b) In any explanation under para-
graph (a)(3) of this section, the Admin-
istrator informs the single point of
contact that:

(1) FEMA will not implement its de-
cision for at least ten days after the
single point of contact receives the ex-
planation; or

(2) The Administrator has reviewed
the decision and determined that, be-
cause of unusual circumstances, the
waiting period of at least ten days is
not feasible.

(¢c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of such notification.

§4.11 What are the Administrator’s ob-
ligations in interstate situations?

(a) The Administrator is responsible
for:

(1) Identifying proposed Federal fi-
nancial assistance and direct Federal
development that have an impact on
interstate areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select
FEMA'’s program or activity;

(3) Making efforts to identify and no-
tify the affected State, areawide, re-
gional, and local officials and entities
in those States that have not adopted a
process under the Order or do not se-
lect FEMA’s program or activity;

(4) Responding pursuant to §4.10 of
this part if the Administrator receives
a recommendation from a designated
areawide agency transmitted by a sin-
gle point of contact, in cases in which
the review, coordination, and commu-
nication with FEMA have been dele-
gated.

(b) The Administrator uses the proce-
dures in §4.10 if a state process pro-
vides a state process recommendation
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to FEMA through a single point of con-
tact.

§4.12 How may a State simplify, con-
solidate, or substitute federally re-
quired State plans?

(a) As used in this section:

(1) Simplify means that a State may
develop its own format, choose its own
submission date, and select the plan-
ning period for a State plan.

(2) Consolidate means that a State
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
State can select the format, submis-
sion date, and planning period for the
consolidated plan.

(3) Substitute means that a State may
use a plan or other document that it
has developed for its own purposes to
meet Federal requirements.

(b) If not inconsistent with law, a
State may decide to try to simplify,
consolidate, or substitute federally re-
quired state plans without prior ap-
proval by the Administrator.

(¢c) The Administrator reviews each
state plan that a State has simplified,
consolidated, or substituted and ac-
cepts the plan only if its contents meet
Federal requirements.

§4.13 May the Administrator waive
any provision of these regulations?

In an emergency, the Administrator
may waive any provision of these regu-
lations.

PART 5—PRODUCTION OR
DISCLOSURE OF INFORMATION

Subpart A—General Provisions

Scope and purposes of part.

Application.

Definitions.

Availability of records.

Exemptions.

Congressional information.

Records of other agencies.

Records involved in litigation or other
judicial process.
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Subpart B—Publication of or Availability of
General Agency Information, Rules,
Orders, Policies, and Similar Material
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questers.
Waiver or reduction of fees.
Prepayment of fees.
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Subpart D—Described Records

5.50 General.

5.51 Submission of requests for described
records.

5.52 Review of requests.

5.63 Approval of request.

5.54 Denial of request of records.

5.55 Appeal within FEMA of denial of re-
quest.

5.56 HExtension of time limits.

5.57 Predisclosure notification procedures
for confidential commercial information.

5.68 Exhaustion of administrative remedies.

5.59 Judicial relief available to the public.

5.60 Disciplinary action against employees
for ‘‘arbitrary or capricious’ denial.

5.61 Contempt for noncompliance.

Subpart E—Exemptions

5.70 General.

5.71 Categories of records exempt from dis-
closure under 5 U.S.C. 552.

5.72 Executive privilege exemption.

Subpart F—Subpoenas or Other Legal De-
mands for Testimony or the Production
or Disclosure of Records or Other Infor-
mation

5.80 Scope and applicability.
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5.81 Statement of policy.

5.82 Definitions.

5.83 Authority to accept service of sub-
poenas.

5.84 Production of documents in private
litigation.

5.85 Authentication and attestation of cop-
ies.

5.86 Production of documents in litigation
or other adjudicatory proceeding in
which the United States is a party.

5.87 Testimony of FEMA employees in pri-
vate litigation.

5.88 Testimony in litigation in which the
United States is a party.

5.89 Waiver.

AUTHORITY: 5 U.S.C. 552; 5 U.S.C. 301; 6
U.S.C. 101 et seq; Reorganization Plan No. 3 of
1978; E.0. 12127; and E.O. 12148.

SOURCE: 44 FR 50287, Aug. 27, 1979, unless
otherwise noted.

Subpart A—General Provisions

§5.1 Scope and purposes of part.

This part sets forth policies and pro-
cedures concerning the availability of
and disclosure of records and informa-
tion held by the Federal Emergency
Management Agency (FEMA) in ac-
cordance with 5 U.S.C. 552, popularly
known as the ‘“Freedom of Information
Act,” (FOIA).

§5.2 Application.

This part applies to all records and
information materials generated, de-
veloped, or held by FEMA at Head-
quarters, in Regions, or in the field, or
any component thereof.

§5.3 Definitions.

For purposes of this part, the fol-
lowing terms have the meanings as-
cribed to them in this section:

(a) Records. Records means all books,
papers, maps, photographs, or other
documentary materials, regardless of
physical form or characteristics made
or received by FEMA in pursuance of
Federal Law or in connection with the
transaction of public business and pre-
served, or appropriate for preservation,
as evidence of the organization, func-
tions, policies, decisions, procedures,
operations, or other activities of FEMA
or because of the information value of
data contained therein. The term does
not include:

18

44 CFR Ch. | (10-1-13 Edition)

(1) Material made or acquired and
preserved solely for reference or exhi-
bition purposes, extra copies of docu-
ments preserved only for convenience
of reference, and stocks of publications
and of processed documents; or

(2) Objects or articles, such as struc-
tures, furniture, paintings, sculpture,
models, vehicles or equipment; or

(3) Formulae, designs, drawings, re-
search data, computer programs, tech-
nical data packages, and the like,
which are not considered records within
the Congressional intent of reference
because of development costs, utiliza-
tion, or value. These items are consid-
ered exploitable resources to be uti-
lized in the best interest of all the pub-
lic and are not preserved for informa-
tional value nor as evidence of agency
functions. Requests for copies of such
material shall be evaluated in accord-
ance with policies expressly directed to
the appropriate dissemination or use of
these resources. Requests to inspect
this material to determine its content
for informational purposes shall nor-
mally be granted, unless inspection is
inconsistent with the obligation to pro-
tect the property value of the material,
as, for example, may be true for patent
information and certain formulae, or is
inconsistent with another significant
and legitimate governmental purpose.

(b) Reasonably Described. Reasonably
described, when applied to a request
record, means identifying it to the ex-
tent that it will permit the location of
the particular document with a reason-
able effort.

(c) Agency. Agency, as defined in sec-
tion 552(e) of title 5 U.S.C., includes
any executive department, military de-
partment, government corporation, or
other establishment in the executive
branch of the Government (including
the Executive Office of the President),
or any independent regulatory agency.

(d) Headquarters FOIA Officer. The
FOIA/Privacy Act Specialist or his/her
designee.

(e) Regional FOIA Officer. The Re-
gional Administrator, or his/her des-
ignee.

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1421, Jan. 7, 1980; 51 FR 34604, Sept. 30,
1986]
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§5.4 Availability of records.

(a) FEMA records are available to the
greatest extent possible in keeping
with the spirit and intent of FOIA and
will be furnished promptly to any
member of the public upon request ad-
dressed to the office designated in
§5.26. The person making the request
need not have a particular interest in
the subject matter, nor must he pro-
vide justification for the request.

(b) The requirement of 5 U.S.C. 552
that records be available to the public
refers only to records in being at the
time the request for them is made.
FOIA imposes no obligation to compile
a record in response to a request.

§5.5 Exemptions.

Requests for FEMA records may be
denied if disclosure is exempted under
the provisions of 5 U.S.C. 552, as out-
lined in subpart E. Usually, except
when a record is classified, or when dis-
closure would violate any other Fed-
eral statute, the authority to withhold
a record from disclosure is permissive
rather than mandatory. The authority
for nondisclosure will not be invoked
unless there is compelling reason to do
S0.

§5.6 Congressional information.

Nothing in this part authorizes with-
holding information from the Congress
except when executive privilege is in-
voked by the President.

§5.7 Records of other agencies.

If a request is submitted to FEMA to
make available current records which
are the primary responsibility of an-
other agency, FEMA will refer the re-
quest to the agency concerned for ap-
propriate action. FEMA will advise the
requester that the request has been for-
warded to the responsible agency.

§5.8 Records involved in litigation or
other judicial process.

Where there is reason to believe that
any records requested may be involved
in litigation or other judicial process
in which the United States is a party,
including discovery procedures pursu-
ant to the Federal Rules of Civil Proce-
dure or Federal Rules of Criminal Pro-
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cedure, the request shall be referred to
the Chief Counsel.

§5.9 Inconsistent issuances of FEMA
and its predecessor agencies super-
seded.

Policies and procedures of any of
FEMA’s predecessor agencies incon-
sistent with this regulation are super-
seded to the extent of that inconsist-
ency.

Subpart B—Publication of or Avail-
ability of General Agency In-
formation, Rules, Orders, Poli-
cies, and Similar Material

§5.20 Publication of rules and general
policies.

In accordance with 5 U.S.C. 552(a)(1),
there are separately stated and cur-
rently published, or from time to time
there will be published, in the FEDERAL
REGISTER for the guidance of the pub-
lic, the following general information
concerning FEMA:

(a) Description of the organization of
the Headquarters Office and regional
and other offices and the established
places at which, the employees from
whom, and the methods whereby the
public may obtain information, make
submittals or requests, or obtain deci-
sions.

(b) Statement of the general course
and method by which FEMA functions
are channeled and determined, includ-
ing the nature and requirements of all
formal and informal procedures avail-
able.

(c) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations.

(d) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility formulated and adopted by
FEMA.

(e) Each amendment, revision, or re-
peal of the materials described in this
section. Much of this information will
also be codified in this subchapter A.
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§5.21 Effect of failure to publish.

5 U.S.C. 552(a)(1) provides that, ex-
cept to the extent that a person has ac-
tual and timely notice of the terms
thereof, a person may not in any man-
ner be required to resort to, or to be
adversely affected by, a matter re-
quired to be published in the FEDERAL
REGISTER and not so published.

§5.22 Coordination of publication.

The Chief Counsel, FEMA, is respon-
sible for coordination of FEMA mate-
rials required to be published in the
FEDERAL REGISTER.

§5.23 Incorporation by reference.

When deemed appropriate, matter
covered by this subpart, which is rea-
sonably available to the class of per-
sons affected thereby may be incor-
porated by reference in the FEDERAL
REGISTER in accordance with standards
prescribed from time to time by the Di-
rector of the Federal Register (see 1
CFR part 51).

§5.24 Availability of opinions, orders,
policies, interpretations, manuals,
and instructions.

FEMA will make available for public
inspection and copying the material
described in 5 U.S.C. 552(a)(2) as enu-
merated in §5.25 and an index of those
materials as described in §5.28, at con-
venient places and times.

§5.25

FEMA materials which are available
under this subpart are as follows:

(a) Final opinions and orders made in
the adjudication of cases.

(b) Those statements of policy and
interpretations which have been adopt-
ed by FEMA and are not published in
the FEDERAL REGISTER.

(c) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public, unless such materials
are promptly published and copies of-
fered for sale.

Available materials.

§5.26 Rules for public inspection and
copying.

(a) Location. Materials are available
for public inspection and copying at
the following locations:

(1) Headquarters:
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Federal Center Plaza, 500 C Street, SW,
Washington, DC 20472

(2) Regional Offices

Region 1. 99 High Street, 6th Floor, Boston,
Massachusetts 02110.

Region II: 26 Federal Plaza, Suite 1337, New
York, New York 10278.

Region III: 615 Chestnut Street, One Inde-
pendence Mall, 6th Floor, Philadelphia,
Pennsylvania 19106.

Region IV: 3003 Chamblee Tucker Road, At-
lanta, Georgia 30341.

Region V: 536 South Clark Street, 6th Floor,
Chicago, Illinois 60605.

Region VI: Federal Regional Center,
North Loop 288, Denton, Texas 76209.
Region VII: 9221 Ward Parkway, Suite 300,

Kansas City, Missouri 64114.

Region VIII: Denver Federal Center, Building
710, Box 25267, Denver, Colorado 80255.

Region IX: 1111 Broadway, Suite 1200, Oak-
land, California 94607.

Region X: Federal Regional Center, 130 228th
Street SW, Bothell, Washington 98021.

(b) Time. Materials will be made
available for public inspection and
copying during the normal hours of
business.

(c) FEMA will furnish reasonable
copying services at fees specified in
subpart C. Such reproduction services
as are required will be arranged by the
Office of Administrative Support in the
headquarters or by regional offices as
appropriate.

(d) Handling of materials. The unlaw-
ful removal or mutilation of materials
is forbidden by law and is punishable
by fine or imprisonment or both.
FEMA personnel making materials
available will ensure that all materials
provided for inspection and copying are
returned in the same condition as pro-
vided.

[44 FR 50287, Aug. 27, 1979, as amended at 47
FR 13149, Mar. 29, 1982; 48 FR 44542, Sept. 29,
1983; 50 FR 40006, Oct. 1, 1985; 74 FR 15333,
Apr. 3, 2009]
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§5.27 Deletion of identifying details.

To the extent required to prevent a
clearly unwarranted invasion of per-
sonal privacy, FEMA may delete iden-
tifying details when making available
or publishing an opinion, statement of
policy, interpretation, or staff manual
or instruction. However, the justifica-
tion for each deletion will be explained
fully in writing, and will require the
concurrence of the Chief Counsel. A
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copy of the justification will be at-
tached to the material containing the
deletion and a copy will also be fur-
nished to the Headquarters FOIA Offi-
cer or appropriate Regional Adminis-
trator.

§5.28 Indexes.

FEMA will maintain and make avail-
able for public inspection and copying
current indexes arranged by subject
matter providing identifying informa-
tion for the public regarding any mat-
ter issued, adopted, or promulgated
after July 4, 1967, and described in
§5.25. FEMA will publish quarterly and
make available copies of each index or
supplements thereto. The indexes will
be maintained for public inspection at
the location described in §5.26.

§5.29 Effect of failure to make infor-
mation materials available.

Materials requested to be made avail-
able pursuant to §5.24 that affect a
member of the public may be relied
upon, used, or cited as precedent by
FEMA against any private party only
if (a) they have been indexed and either
made available or published as required
by 5 U.S.C. 552(a)(2), or (b) the private
party has actual and timely notice of
their terms.

Subpart C—Fees

§5.40 Copies of FEMA records avail-
able at a fee.

One copy of FEMA records not avail-
able free of charge will be provided at
a fee as provided in §5.46. A reasonable
number of additional copies will be
provided for the applicable fee where
reproduction services are not readily
obtainable from private commercial
sources.

§5.41 FEMA publications.

Anyone may obtain FEMA publica-
tions without charge from the FEMA
Headquarters, Regional Offices, the
FEMA Library at www.FEMA.gov, or
from the FEMA Distribution Center at
P.O. Box 2012, 8231 Stayton Drive,
Jessup, Maryland 20794 in accordance
with standard operating procedures, in-
cluding limitation on numbers of spe-
cific individual publications. FEMA
Films may be obtained on loan or cer-
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tain of these films may be purchased,
in which case fees will be charged as
set out in a FEMA catalogue. Non-ex-
empt FEMA research reports are avail-
able from the National Technical Infor-
mation Service, United States Depart-
ment of Commerce, which establishes
its own fee schedule. Charges, if any,
for these items and similar user
charges are established in accordance
with other provisions of law as, for ex-
ample, 31 U.S.C. 9701 and are not
deemed search and duplication charges
hereunder.

[44 FR 50287, Aug. 27, 1979, as amended at 48
FR 44542, Sept. 29, 1983; 50 FR 40006, Oct. 1,
1985]

§5.42 Fees to be charged—categories
of requesters.

(a) There are four categories of FOIA
requesters: Commercial use requesters;
representatives of news media; edu-
cational and noncommercial scientific
institutions; and all other requesters.
The time limits for processing requests
shall only begin upon receipt of a prop-
er request which reasonably identifies
records being sought. The Freedom of
Information Reform Act of 1986 pre-
scribes specific levels of fees for each of
these categories:

(1) When records are being requested
for commercial use, the fee policy of
FEMA is to levy full allowable direct
cost of searching for, reviewing for re-
lease, and duplicating the records
sought. Commercial users are not enti-
tled to two hours of free search time
nor 100 free pages of reproduction of
documents. The full allowable direct
cost of searching for and reviewing
records will be charged even if there is
ultimately no disclosure of records.
Commercial use is defined as a use that
furthers the commercial, trade or prof-
it interests of the requester or person
on whose behalf the request is made. In
determining whether a requester falls
within the commercial use category,
FEMA will look to the use to which a
requester will put the documents re-
quested. Where a requester does not ex-
plain his/her use, or where his/her ex-
planation is insufficient to permit a de-
termination of the nature of the use,
FEMA shall require the requester to
provide information regarding the use
to be made of the information and if
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the request does not include an agree-
ment to pay all appropriate fees,
FEMA will process such request only
up to the $30.00 threshold which is the
estimated cost to FEMA to collect fees
which we are prohibited from charging
by law. Requesters must reasonably de-
scribe the records sought.

(2) When records are being requested
by representatives of the news media,
the fee policy of FEMA is to levy repro-
duction charges only, excluding
charges for the first 100 pages. Rep-
resentatives of the news media refers
to any person actively gathering news
for an entity that is organized and op-
erated to publish or broadcast news to
the public. The term news means infor-
mation that is about current events or
that would be of current interest to the
public. Examples of news media enti-
ties include television or radio stations
broadcasting to the public at large, and
publishers of periodicals (but only in
those instances where they can qualify
as disseminators of ‘‘news’’) who make
their products available for purchase or
subscription by the general public.
These examples are not intended to be
all-inclusive. As traditional methods of
news delivery evolve (i.e., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
this category. In the case of ‘‘free-
lance’ journalists, they may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. For example, a
publication contract would be the
clearest proof, but FEMA may also
look to the past publication record,
press accreditation, guild membership,
business registration, Federal Commu-
nications Commission licensing, or
similar credentials of a requester in
making this determination. To be eli-
gible for inclusion in this category, re-
questers must meet the criteria speci-
fied in this section and his or her re-
quest must not be made for a commer-
cial use basis as that term is defined
under paragraph (a)(1) of this section.
A request for records supporting the
news dissemination function of the re-
quester shall not be considered to be a
request that is for a commercial use.
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Requesters must reasonably describe
the records sought.

(3) When records are being requested
by an educational or noncommercial
scientific institution whose purpose is
scholarly or scientific research, the fee
policy of FEMA is to levy reproduction
charges only, excluding charges for the
first 100 pages. Educational institution
refers to a preschool, a public or pri-
vate elementary or secondary school,
an institution of graduate higher edu-
cation, an institution of undergraduate
higher education, an institution of pro-
fessional education and an institution
of vocational education, which oper-
ates a program or programs of schol-
arly research. Noncommercial sci-
entific institution refers to an institu-
tion that is not operated on a commer-
cial basis as that term is defined under
paragraph (a)(1) of this section and
which is operated solely for the pur-
pose of conducting scientific research,
the results of which are not intended to
promote any particular product or in-
dustry. To be eligible for inclusion in
this category, requesters must show
that the request is being made under
the auspices of a qualifying institution
and that the records are not sought for
a commercial use, but are sought in
furtherance of scholarly (if the request
is from an educational institution) or
scientific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought.

(4) For any other request which does
not meet the criteria contained in
paragraphs (a)(1) through (3) of this
section, the fee policy of FEMA is to
levy full reasonable direct cost of
searching for and duplicating the
records sought, except that the first 100
pages of reproduction and the first two
hours of search time shall be furnished
without charge. The first two hours of
computer search time is based on the
hourly cost of operating the central
processing unit and the operator’s
hourly salary plus 16 percent. When the
cost of the computer search, including
the operator time and the cost of oper-
ating the computer to process the re-
quest, equals the equivalent dollar
amount of two hours of the salary of
the person performing the search, i.e.,
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the operator, FEMA shall begin assess-
ing charges for computer search. Re-
quests from individuals requesting
records about themselves filed in
FEMA’s systems of records shall con-
tinue to be treated under the fee provi-
sions of the Privacy Act of 1974 which
permit fees only for reproduction. Re-
questers must reasonably describe the
records sought.

(b) Except for requests that are for a
commercial use, FEMA may not charge
for the first two hours of search time
or for the first 100 pages of reproduc-
tion. However, a requester may not file
multiple requests at the same time,
each seeking portions of a document or
documents, solely in order to avoid
payment of fees. When FEMA believes
that a requester or, on rare occasions,
a group of requesters acting in concert,
is attempting to break a request down
into a series of requests for the purpose
of evading the assessment of fees,
FEMA may aggregate any such re-
quests and charge accordingly. For ex-
ample, it would be reasonable to pre-
sume that multiple requests of this
type made within a 30-day period had
been made to avoid fees. For requests
made over a longer period, however,
FEMA must have a solid basis for de-
termining that aggregation is war-
ranted in such cases. Before aggre-
gating requests from more than one re-
quester, FEMA must have a concrete
basis on which to conclude that the re-
questers are acting in concert and are
acting specifically to avoid payment of
fees. In no case may FEMA aggregate
multiple requests on unrelated subjects
from one requester.

(¢c) In accordance with the prohibi-
tion of section (4)(A)(iv) of the Free-
dom of Information Act, as amended,
FEMA shall not charge fees to any re-
quester, including commercial use re-
questers, if the cost of collecting a fee
would be equal to or greater than the
fee itself.

(1) For commercial use requesters, if
the direct cost of searching for, review-
ing for release, and duplicating the
records sought would not exceed $30.00,
FEMA shall not charge the requester
any costs.

(2) For requests from representatives
of news media or educational and non-
commercial scientific institutions, ex-
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cluding the first 100 pages which are
provided at no charge, if the duplica-
tion cost would not exceed $30.00,
FEMA shall not charge the requester
any costs.

(3) For all other requests not falling
within the category of commercial use
requests, representatives of news
media, or educational and noncommer-
cial scientific institutions, if the direct
cost of searching for and duplicating
the records sought, excluding the first
two hours of search time and first 100
pages which are free of charge, would
not exceed $30.000 FEMA shall not
charge the requester any costs.

[562 FR 13677, Apr. 24, 1987]

§5.43 Waiver or reduction of fees.

(a) FEMA may waive all fees or levy
a reduced fee when disclosure of the in-
formation requested is deemed to be in
the public interest because it is likely
to contribute significantly to public
understanding of the operations or ac-
tivities of the Federal Government and
is not primarily in the commercial in-
terest of the requester.

(b) A fee waiver request shall indi-
cate how the information will be used,
to whom it will be provided, whether
the requester intends to use the infor-
mation for resale at a fee above actual
cost, any personal or commercial bene-
fits that the requester reasonably ex-
pects to receive by the disclosure, pro-
vide justification to support how re-
lease would benefit the general public,
the requester’s and/or intended user’s
identity and qualifications, expertise
in the subject area and ability and in-
tention to disseminate the information
to the public.

[562 FR 13678, Apr. 24, 1987]

§5.44 Prepayment of fees.

(a) When FEMA estimates or deter-
mines that allowable charges that a re-
quester may be required to pay are
likely to exceed $250.00, FEMA may re-
quire a requester to make an advance
payment of the entire fee before con-
tinuing to process the request.

(b) When a requester has previously
failed to pay a fee charged in a timely
fashion (i.e., within 30 days of the date
of the billing), FEMA may require the
requester to pay the full amount owed
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plus any applicable interest as provided
in §5.46(d), and to make an advance
payment of the full amount of the esti-
mated fee before the agency begins to
process a new request or a pending re-
quest from that requester.

(c) When FEMA acts under para-
graphs (a) or (b) of this section, the ad-
ministrative time limits prescribed in
subsection (a)(6) of the FOIA (i.e., 10
working days from the receipt of ini-
tial requests and 20 working days from
receipt of appeals from initial denial,
plus permissible extensions of these
time limits) will begin only after
FEMA has received fee payments de-
scribed under paragraphs (a) or (b) of
this section.

[62 FR 13678, Apr. 24, 1987]

§5.45 Form of payment.

Payment shall be by check or money
order payable to the Federal Emer-
gency Management Agency and shall
be addressed to the official designated
by FEMA in correspondence with the
requestor or to the Headquarters FOIA
Officer or Regional FOIA Officer, as ap-
propriate.

[44 FR 50287, Aug. 27, 1979, as amended at 48
FR 44542, Sept. 29, 1983]

§5.46imes; Fee schedule.

(a) Manual searches for records. FEMA
will charge at the salary rate(s), (i.e.,
basic hourly pay rate plus 16 percent)
of the employee(s) conducting the
search. FEMA may assess charges for
time spent searching, even if the agen-
cy fails to locate the records or if
records located are determined to be
exempt from disclosure. FEMA may as-
sess charges for time spent searching,
even if FEMA fails to locate the
records or if records located are deter-
mined to be exempt from disclosure.

(b) Computer searches for records.
FEMA will charge the actual direct
cost of providing the service. This will
include the cost of operating the cen-
tral processing unit (CPU) for that por-
tion of operating time that is directly
attributable to searching for records
responsive to a FOIA request and oper-
ator/programmer salary apportionable
to the search. FEMA may assess
charges for time spent searching, even
if FEMA fails to locate the records or
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if records located are determined to be
exempt from disclosure.

(c) Duplication costs. (1) For copies of
documents reproduced on a standard
office copying machine in sizes up to
814x14 inches, the charge will be $.15 per
page.

(2) The fee for reproducing copies of
records over 8%x14 inches or whose
physical characteristics do not permit
reproduction by routine electrostatic
copying shall be the direct cost of re-
producing the records through govern-
ment or commercial sources. If FEMA
estimates that the allowable duplica-
tion charges are likely to exceed $25, it
shall notify the requester of the esti-
mated amount of fees, unless the re-
quester has indicated in advance his/
her willingness to pay fees as high as
those anticipated. Such a notice shall
offer a requester the opportunity to
confer with agency personnel with the
objective of reformulating the request
to meet his/her needs at a lower cost.

(3) For copies prepared by computer,
such as tapes or printouts, FEMA shall
charge the actual cost, including oper-
ator time, of production of the tape or
printout. If FEMA estimates that the
allowable duplication charges are like-
ly to exceed $25, it shall notify the re-
quester of the estimated amount of
fees, unless the requester has indicated
in advance his/her willingness to pay
fees as high as those anticipated. Such
a notice shall offer a requester the op-
portunity to confer with agency per-
sonnel with the objective of reformu-
lating the request to meet his/her
needs at a lower cost.

(4) For other methods of reproduction
or duplication, FEMA shall charge the
actual direct costs of producing the
document(s). If FEMA estimates that
the allowable duplication charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his/her willingness to pay
fees as high as those anticipated. Such
a notice shall offer a requester the op-
portunity to confer with agency per-
sonnel with the objective of reformu-
lating the request to meet his/her
needs at a lower cost.

(d) Interest may be charged to those
requesters who fail to pay fees charged.
FEMA may begin assessing interest
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charges on the amount billed starting
on the 31st day following the day on
which the billing was sent. Interest
will be at the rate prescribed in section
3717 of Title 31 U.S.C. and will accrue
from the date of the billing.

(e) FEMA shall use the most efficient
and least costly methods to comply
with requests for documents made
under the FOIA. FEMA may choose to
contract with private sector services to
locate, reproduce and disseminate
records in response to FOIA requests
when that is the most efficient and
least costly method. When documents
responsive to a request are maintained
for distribution by agencies operating
statutory-based fee schedule programs,
such as but not limited to the Govern-
ment Printing Office or the National
Technical Information Service, FEMA
will inform requesters of the steps nec-
essary to obtain records from those
sources.

[62 FR 13678, Apr.24, 1987, as amended at 52
FR 33410, Sept. 3, 1987]

§5.47 Appeals regarding fees.

A requestor whose application for a
fee waiver or a fee reduction is denied
may appeal that decision to the Deputy
Administrator in the manner pre-
scribed in subpart D.

Subpart D—Described Records

§5.50 General.

(a) Except for records made available
pursuant to subpart B, FEMA shall
promptly make records available to a
requestor pursuant to a request which
reasonably described such records un-
less FEMA invokes an exemption pur-
suant to subpart E. Although the bur-
den of reasonable description of the
records rests with the requestor, FEMA
will assist in identification to the ex-
tent practicable. Where requested
records may be involved in litigation
or other judicial proceedings in which
the United States is a party, the proce-
dures set forth under §5.8 shall be fol-
lowed.

(b) Upon receipt of a request which
does not reasonably describe the
records requested, FEMA may contact
the requestor to seek a more specific
description. The 10-day time limit set
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forth in §5.52 will not start until a re-
quest reasonably describing the records
is received in the office of the appro-
priate official identified in §5.51.

§5.51 Submission of requests for de-
scribed records.

(a) For records located in the FEMA
Headquarters, requests shall be sub-
mitted in writing, to the Headquarters
FOIA Officer, Federal Emergency Man-
agement Agency, Washington, DC
20472. For records located in the FEMA
Regional Offices, requests shall be sub-
mitted to the appropriate Regional
FOIA Officer, at the address listed in
§5.26. Requests should bear the legend
“Freedom of Information Request”
prominently marked on both the face
of the request letter and the envelope.
The 10-day time limit for agency deter-
minations set forth in §5.52 shall not
start until a request is received in the
office of the appropriate official identi-
fied in this paragraph.

(b) The Headquarters FOIA Officer
shall respond to questions concerning
the proper office to which Freedom of
Information requests should be ad-
dressed.

§5.52 Review of requests.

(a) Upon receipt of a request for in-
formation, the Headquarters FOIA Offi-
cer, or the Regional FOIA Officer for a
regional office, will forward the re-
quest to the FEMA office which has
custody of the record.

(b) Upon any request for records
made pursuant to §5.20, §5.24, or §5.51,
the office having custody of the records
shall determine within 10 workdays,
after receipt of any such request in the
office of the appropriate official identi-
fied in §5.561 whether to comply with
the request. If the request is approved,
the office having custody of the record
shall notify the requestor and the
Headquarters FOIA Officer whether re-
quest originated in Headquarters, Re-
gion or field.

[44 FR 50287, Aug. 27, 1979, as amended at 50
FR 40006, Oct. 1, 1985; 53 FR 2740, Feb. 1, 1988]

§5.53 Approval of request.

When a request is approved, records
will be made available promptly in ac-
cordance with the terms of the regula-
tion. Copies may be furnished or the
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records may be inspected and copied as
provided in §5.26.

§5.54 Denial of request of records.

(a) Each of the following officials
within FEMA, any official designated
to act for the official, or any official
redelegated authority by such officials
shall have the authority to make ini-
tial denials of requests for disclosure of
records in his or her custody, and shall,
in accordance with 5 U.S.C. 552(a)(6)(C)
be the responsible official for denial of
records under this part.

(1) Deputy Administrator(s).

(2) [Reserved]

(3) Federal Insurance Administrator.

(4) Assistant Administrators.

(5) United States Fire Administrator.

(6) Chief of Staff.

(7) Office Directors.

(8) Chief Counsel.

(9) [Reserved]

(10) Chief Financial Officer.

(11) Regional Administrators.

(b) If a request is denied, the appro-
priate official listed in paragraph (a) of
this section shall except as provided in
§5.56 advise the requestor within 10
workdays of receipt of the request by
the official specified in §5.51 and fur-
nish written reasons for the denial. The
denial will (1) describe the record or
records requested, (2) state the reasons
for nondisclosure pursuant to subpart
E, (3) state the name and title or posi-
tion of the official responsible for the
denial of such request, and (4) state the
requestor’s appeal rights.

(c) In the event FEMA cannot locate
requested records the appropriate offi-
cial specified in paragraph (a) of this
section will inform the requestor (1)
that the agency has determined at the
present time to deny the request be-
cause the records have not yet been
found or examined, but (2) that the
agency will review the request within a
specified number of days, when the
search or examination is expected to be
complete. The denial letter will state
the name and title or position of the
official responsible for the denial of
such request. In such event, the re-
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questor may file an agency appeal im-
mediately, pursuant to §5.55.

[44 FR 50287, Aug. 27, 1979, as amended at 48
FR 44542, Sept. 29, 1983; 50 FR 40006, Oct. 1,
1985; 51 FR 34604, Sept. 30, 1986; 74 FR 15333,
Apr. 3, 2009]

§5.55 Appeal within FEMA of denial of
request.

(a) A requestor denied access, in
whole or in part, to FEMA records may
appeal that decision within FEMA. All
appeals should be addressed to the
Headquarters FOIA Officer, Federal
Emergency Management Agency,
Washington, DC, 20472 regardless of
whether the denial being appealed was
made at Headquarters, in a field office,
or by a Regional Administrator.

(b) An appeal must be received in the
Headquarters FOIA Office no later than
thirty calendar days after receipt by
the requestor of the initial denial.

(c) An appeal must be in writing and
should contain a brief statement of the
reasons why the records should be re-
leased and enclose copies of the initial
request and denial. The appeal letter
should bear the legend, “FREEDOM OF
INFORMATION APPEAL,” conspicu-
ously marked on both the face of the
appeal letter and on the envelope.
FEMA has twenty workdays after the
receipt of an appeal to make a deter-
mination with respect to such appeal.
The twenty day time limit shall not
begin to run until the appeal is re-
ceived by the Headquarters FOIA Offi-
cer. Misdirected appeals should be
promptly forwarded to that office.

(d) The Headquarters FOIA Officer
will submit the appeal to the Deputy
Administrator for final administrative
determination.

(e) The Deputy Administrator shall
be the deciding official on all appeals
except in those cases in which the ini-
tial denial was made by him/her. If the
Deputy Administrator made the initial
denial, the Administrator will be the
deciding official on any appeal from
that denial. In the absence of the Dep-
uty Administrator, or in case of a va-
cancy in that office, the Administrator
may designate another FEMA official
to perform the Deputy Administrator’s
functions.

(f) If an appeal is filed in response to
a tentative denial pending locating
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and/or examination of records, as de-
scribed in §5.53(c), FEMA will continue
to search for and/or examine the re-
quested records and will issue a re-
sponse immediately upon completion
of the search and/or examination. Such
action in no way suspends the time for
FEMA'’s response to the requestor’s ap-
peal which FEMA will continue to
process regardless of the response
under this paragraph.

(g) If a requestor files suit pending an
agency appeal, FEMA nonetheless will
continue to process the appeal, and will
furnish a response within the twenty
day time limit set out in paragraph (c)
of this section.

(h) If, on appeal, the denial of the re-
quest for records is in whole or in part
upheld, the Deputy Administrator will
promptly furnish the requestor a copy
of the ruling in writing within the
twenty day time limit set out in para-
graph (c) of this section except as pro-
vided in §5.55. The notification letter
shall contain:

(1) A brief description of the record
or records requested;

(2) A statement of the legal basis for
nondisclosure;

(3) A statement of the name and title
or position of the official or officials
responsible for the denial of the initial
request as described in §5.54 and the de-
nial of the appeal as described in para-
graph (f) of this section, and

(4) A statement of the requestor’s
rights of judicial review.

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985]

§5.56 Extension of time limits.

In unusual circumstances as specified
in this section, the time limits pre-
scribed in §§5.52 and 5.55 may be ex-
tended by an official named in §5.54(a)
who will provide written notice to the
requestor setting forth the reasons for
such extension and the date on which a
determination is expected. Such notice
will specify no date that would result
in an extension of more than ten work
days. In unusual circumstances, the
Headquarters FOIA Officer may au-
thorize more than one extension, di-
vided between the initial request stage
and the appeals stage, but in no event
will the combined periods of extension
exceed ten work days. As used in this
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section, ‘‘unusual circumstances’ in-
clude only those circumstances where
extension of time is reasonably nec-
essary to the proper processing of the
particular request. Examples include:

(a) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request; or

(b) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(c) The need for consultation, which
shall be conducted with all practicable
speed, with another agency or with a
non-Federal source having a substan-
tial interest in the determination of
the request or among two or more com-
ponents of FEMA having substantial
subject matter interest therein.

§5.57 Predisclosure notification proce-
dures for confidential commercial
information.

(a) In general. Business information
provided to FEMA by a business sub-
mitter shall not be disclosed pursuant
to a Freedom of Information Act
(FOIA) request except in accordance
with this section. For purposes of this
section, the following definitions
apply:

(1) Confidential commercial information
means records provided to the govern-
ment by a submitter that arguably
contain material exempt from release
under Exemption 4 of the Freedom of
Information Act, 5 U.S.C 552(b)(4), be-
cause disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the government.
The term submitter includes, but is not
limited to, corporations, State govern-
ments, and foreign governments.

(b) Notice to business submitters. FEMA
shall provide a submitter with prompt
notice of receipt of a Freedom of Infor-
mation Act request encompassing its
business information whenever re-
quired in accordance with paragraph
(c) of this section, and except as pro-
vided in paragraph (g) of this section.
The written notice shall either describe
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the exact nature of the business infor-
mation requested or provide copies of
the records or portions of records con-
taining the business information.

(c) When notice is required. (1) For
confidential commercial information
submitted prior to January 1, 1988,
FEMA shall provide a submitter with
notice of receipt of a FOIA request
whenever:

(i) The records are less than 10 years
old and the information has been des-
ignated by the submitter as confiden-
tial commercial information;

(ii) FEMA has reason to believe that
disclosure of the information could
reasonably result in commercial or fi-
nancial injury to the submitter; or

(iii) The information is subject to
prior express commitment of confiden-
tiality given by FEMA to the sub-
mitter.

(2) For confidential commercial in-
formation submitted to FEMA on or
after January 1, 1988, FEMA shall pro-
vide a submitter with notice of receipt
of a FOIA request whenever:

(i) The submitter has in good faith
designated the information as commer-
cially or financially sensitive informa-
tion; or

(ii) FEMA has reason to believe that
disclosure of the information could
reasonably result in commercial or fi-
nancial injury to the submitter.

(3) Notice of a request for confiden-
tial commercial information falling
within paragraph (c)(2)(i) of this sec-
tion shall be required for a period of
not more than 10 years after the date
of submission unless the submitter re-
quests, and provides acceptable jus-
tification for, a specific notice period
of greater duration.

(4) Whenever possible, the submit-
ter’s claim of confidentiality shall be
supported by a statement or certifi-
cation by an officer or authorized rep-
resentative of the company that the in-
formation in question is in fact con-
fidential commercial or financial infor-
mation and has not been disclosed to
the public.

(d) Opportunity to object to disclosure.
(1) Through the notice described in
paragraph (b) of this section, FEMA
shall afford a submitter 7 working days
within which to provide FEMA with a
detailed statement of any objection to
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disclosure. Such statement shall speci-
fy all grounds for withholding any of
the information under any exemptions
of the Freedom of Information Act and,
in the case of Exemption 4, shall dem-
onstrate why the information is con-
tended to be a trade secret or commer-
cial or financial information which is
considered privileged or confidential.
Information provided by a submitter
pursuant to this paragraph may itself
be subject to disclosure under the
FOIA.

(2) When notice is given to a sub-
mitter under this section, FEMA shall
notify the requester that such notice
has been given to the submitter. The
requester will be further advised that a
delay in responding to the request, i.e.,
10 working days after receipt of the re-
quest by FEMA or 20 working days
after receipt of the request by FEMA if
the time limits are extended under un-
usual circumstances permitted by the
FOIA, may be considered a denial of ac-
cess to records and the requester may
proceed with an administrative appeal
or seek judicial review, if appropriate.

(e) Notice of intent to disclose. FEMA
shall consider carefully a submitter’s
objections and specific grounds for non-
disclosure prior to determining wheth-
er to disclose business information.
Whenever FEMA decides to disclose
business information over the objec-
tion of a submitter, FEMA shall for-
ward to the submitter a written notice
which shall include:

(1) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specified disclosure date, which
is 7 working days after the notice of
the final decision to release the re-
quested information has been mailed to
the submitter. FEMA shall inform the
submitter that disclosure will be made
by the specified disclosure date, unless
the submitter seeks a court injunction
to prevent its release by the date.
When notice is given to a submitter
under this section, FEMA shall notify
the requester that such notice has been
given to the submitter and the pro-
posed date for disclosure.

(f) Notice of lawsuit. (1) Whenever a re-
quester brings legal action seeking to
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compel disclosure of business informa-
tion covered by paragraph (c) of this
section, FEMA shall promptly notify
the submitter.

(2) Whenever a submitter brings legal
action seeking to prevent disclosure of
business information covered by para-
graph (c) of this section, FEMA shall
promptly notify the requester.

(g) Exception to mnotice requirement.
The notice requirements of this section
shall not apply if:

(1) FEMA determines that the infor-
mation shall not be disclosed;

(2) The information has been pub-
lished or otherwise officially made
available to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The information was required in
the course of a lawful investigation of
a possible violation of criminal law.

[63 FR 2740, Feb. 1, 1988]

§5.58 Exhaustion
remedies.

Any person making a request to
FEMA for records under this part shall
be deemed to have exhausted his ad-
ministrative remedies with respect to
the request if the agency fails to com-
ply with the applicable time limit pro-
visions set forth in §§5.52 and 5.55.

[44 FR 50287, Aug. 27, 1979. Redesignated at 53
FR 2740, Feb. 1, 1988]

of administrative

§5.59 Judicial relief available to the
public.

Upon denial of a requestor’s appeal
by the Deputy Administrator the re-
quester may file a complaint in a dis-
trict court of the United States in the
district in which the complainant re-
sides, or has his principal place of busi-
ness, or in which the agency records
are situated, or in the District of Co-
lumbia, pursuant to 5 U.S.C.
5562(a)(4)(B).

[44 FR 50287, Aug. 27, 1979. Redesignated at 53
FR 2740, Feb. 1, 1988]

§5.60 Disciplinary action against em-
ployees for “arbitrary or -capri-
cious” denial.

Pursuant to 5 U.S.C. 552(a)(4)(F),
whenever the district court, described
in §5.59 orders the production of any
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FEMA records improperly withheld
from the complainant and assesses
against the United States reasonable
attorney fees and other litigation
costs, and the court additionally issues
a written finding that the cir-
cumstances surrounding the with-
holding raise questions whether FEMA
personnel acted arbitrarily or capri-
ciously with respect to the with-
holding, the Special Counsel in the
Merit Systems Protection Board is re-
quired to initiate a proceeding to de-
termine whether disciplinary action is
warranted against the officer or em-
ployee who primarily was responsible
for the withholding. The Special Coun-
sel after investigation and consider-
ation of the evidence submitted, sub-
mits findings and recommendations to
the Administrator of FEMA and sends
copies of the findings and recommenda-
tions to the officer or employee or his
or her representative. The law requires
the Administrator to take any correc-
tive action which the Special Counsel
recommends.

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1422, Jan. 7, 1980. Redesignated and
amended at 53 FR 2740, Feb. 1, 1988]

§5.61 Contempt for noncompliance.

In the event of noncompliance by
FEMA with an order of a district court
pursuant to §5.60, the district court
may punish for contempt the FEMA
employee responsible for the non-
compliance, pursuant to 5 TU.S.C.
5562(a)(4)(G).

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985.
Redesignated and amended at 53 FR 2740,
Feb. 1, 1988]

Subpart E—Exemptions

§5.70 General.

The exemptions enumerated in 5
U.S.C. 552(b), under which the provi-
sions for availability of records and in-
formational materials will not apply,
are general in nature. FEMA will de-
cide each case on its merits in accord-
ance with the FEMA policy expressed
in subpart A.
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§5.71 Categories of records exempt
from disclosure under 5 U.S.C. 552.

5 U.S.C. 552(b) provides that the re-
quirements of the statute do not apply
to matters that are:

(a) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy and
are, in fact, properly classified pursu-
ant to such Executive Order.

(b) Related solely to the internal per-
sonnel rules and practices of an agen-
cy.

(c) Specifically exempted from dis-
closure by statute other than section
562(b) of title 5, provided that such
statute (1) requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue or (2) establishes particular cri-
teria for withholding or refers to par-
ticular types of matter to be withheld.

(d) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.

(e) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency.

(f) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

(g) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(1) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(2) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency

30

44 CFR Ch. | (10-1-13 Edition)

conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(5) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(h) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of any agency responsible for the regu-
lation or supervision of financial insti-
tutions.

(i) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. Any reasonably seg-
regable portion of a record shall be pro-
vided to any person requesting the
record after deletion of the portions
which are exempt under this section.

(j) Whenever a request is made which
involves access to records described in
paragraph (g)(1) of this section and the
investigation or proceeding involves a
possible violation of criminal law; and
there is reason to believe that the sub-
ject of the investigation or proceeding
is not aware of its pendency, and dis-
closure of the existence of the records
could reasonably be expected to inter-
fere with enforcement proceedings,
FEMA may, during only such time as
that circumstance continues, treat the
records as not subject to the require-
ments of 5 U.S.C. 5562 and this subpart.

[44 FR 50287, Aug. 27, 1979, as amended at 52
FR 13679, Apr. 24, 1987]

§5.72 Executive privilege exemption.

Where application of the executive
privilege exemption is desired, the
matter shall be forwarded to the Ad-
ministrator for consideration. If the re-
quest for information is Congressional,
only the President may invoke the ex-
emption. Presidential approval is not
necessarily required if the request for
information is in connection with judi-
cial or adjudicatory proceedings or oth-
erwise. In connection with judicial pro-
ceedings, the response shall be coordi-
nated with the Department of Justice.
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Subpart F—Subpoenas or Other
Legal Demands for Testimony
or the Production or Disclo-
sure of Records or Other Infor-
mation

SOURCE: 54 FR 11715, Mar. 22, 1989, unless
otherwise noted.

§5.80 Scope and applicability.

(a) This subpart sets forth policies
and procedures with respect to the dis-
closure or production by FEMA em-
ployees, in response to a subpoena,
order or other demand of a court or
other authority, of any material con-
tained in the files of the Agency or any
information relating to material con-
tained in the files of the Agency or any
information acquired by an employee
as part of the performance of that per-
son’s official duties or because of that
person’s official status.

(b) This subpart applies to State and
local judicial, administrative and legis-
lative proceedings, and Federal judicial
and administrative proceedings.

(c) This subpart does not apply to
Congressional requests or subpoenas
for testimony or documents, or to an
employee making an appearance solely
in his or her private capacity in judi-
cial or administrative proceedings that
do not relate to the Agency (such as
cases arising out of traffic accidents,
domestic relations, etc.).

(d) The Department of Homeland Se-
curity’s regulations, 6 CFR 5.41
through 5.49, apply to any subject mat-
ter not already covered by this sub-
part, including but not limited to de-
mands or requests directed to current
or former FEMA contractors.

[64 FR 11715, Mar. 22, 1989, as amended at 72
FR 43546, Aug. 6, 2007]

§5.81 Statement of policy.

(a) It is the policy of FEMA to make
its records available to private liti-
gants to the same extent and in the
same manner as such records are made
available to members of the general
public, except where protected from
disclosure by litigation procedural au-
thority (e.g., Federal Rules of Civil
Procedure) or other applicable law.

(b) It is FEMA’s policy and responsi-
bility to preserve its human resources
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for performance of the official func-
tions of the Agency and to maintain
strict impartiality with respect to pri-
vate litigants. Participation by FEMA
employees in private litigation in their
official capacities is generally contrary
to this policy.

§5.82 Definitions.

For purposes of this subpart, the fol-
lowing terms have the meanings as-
cribed to them in this section:

(a) Demand refers to a subpoena,
order, or other demand of a court of
competent jurisdiction, or other spe-
cific authority (e.g., an administrative
or State legislative body), signed by
the presiding officer, for the produc-
tion, disclosure, or release of FEMA
records or information or for the ap-
pearance and testimony of FEMA per-
sonnel as witnesses in their official ca-
pacities.

(b) Employee of the Agency includes all
officers and employees of the United
States appointed by or subject to the
supervision, jurisdiction or control of
the Administrator of FEMA.

(c) Private litigation refers to any
legal proceeding which does not in-
volve as a named party the United
States Government, or the Federal
Emergency Management Agency, or
any official thereof in his or her offi-
cial capacity.

§5.83 Authority to accept service of
subpoenas.

In all legal proceedings between pri-
vate litigants, a subpoena duces tecum
or subpoena ad testificandum or other
demand by a court or other authority
for the production of records held by
FEMA Regional offices or for the oral
or written testimony of FEMA Re-
gional employees should be addressed
to the appropriate Regional Adminis-
trator listed in §5.26. For all other
records or testimony, the subpoena
should be addressed to the Chief Coun-
sel, FEMA, 500 C Street SW., Wash-
ington, DC 20472 Washington, DC 20472.
No other official or employee of FEMA
is authorized to accept service of sub-
poenas on behalf of the Agency.
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§5.84 Production of documents in pri-
vate litigation.

(a) The production of records held by
FEMA in response to a subpoena duces
tecum or other demand issued pursuant
to private litigation, whether or not
served in accordance with the provi-
sions of §5.83 of this subpart, is prohib-
ited absent authorization by the Chief
Counsel.

(b) Whenever an official or employee
of FEMA, including any Regional Ad-
ministrator, receives a subpoena or
other demand for the production of
Agency documents or material, he or
she shall immediately notify and pro-
vide a copy of the demand to the Chief
Counsel.

(c) The Chief Counsel, after consulta-
tion with other appropriate officials as
deemed necessary, shall promptly de-
termine whether to disclose the mate-
rial or documents identified in the sub-
poena or other demand. Generally, au-
thorization to furnish the requested
material or documents shall not be
withheld unless their disclosure is pro-
hibited by relevant law or for other
compelling reasons.

(d) Whenever a subpoena or demand
commanding the production of any
record is served upon any Agency em-
ployee other than as provided in §5.83
of this subpart, or the response to a de-
mand is required before the receipt of
instructions from the Chief Counsel,
such employee shall appear in response
thereto, respectfully decline to produce
the record(s) on the ground that it is
prohibited by this section and state
that the demand has been referred for
the prompt consideration of the Chief
Counsel.

(e) Where the release of documents in
response to a subpoena duces tecum is
authorized by the Chief Counsel, the of-
ficial having custody of the requested
records will furnish, upon the request
of the party seeking disclosure, au-
thenticated copies of the documents.
No official or employee of FEMA shall
respond in strict compliance with the
terms of a subpoena duces tecum un-
less specifically authorized by the
Chief Counsel.
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§5.85 Authentication and attestation
of copies.

The Administrator, Deputy Adminis-
trators, Regional Administrators, As-
sistant Administrators, United States
Fire Administrator, Federal Insurance
Administrator, Chief Counsel, and
their designees, and other heads of of-
fices having p